The issue of using recommended exposure levels (such as OELs, TLVs) by non-governmental and non-consensus bodies, arises when OSHA encounters a workplace chemical hazard not covered by an OSHA PEL.  In those cases OSHA may enforce the “general duty clause” [OSHAct, Section 5(a)(1)], when a serious hazard is observed.  If a citation in that situation is issued, it is not issued for exceeding and OEL or TLV, but for failing to control or eliminate a “recognized hazard”.  OELs and TLVs are used  to support a finding of a “recognized hazard” along with other evidence, not in and of themselves.  Concurrently, changes by ACGIH in the TLV exposure limit for chemicals with an OSHA PEL, do not translate into an enforcement obligation by OSHA.

Generally speaking, in accordance with page  4-26, D. 2.of the current OSHA Field Operations Manual, CPL  02-00148: “Section 5(a)(1) Shall Normally Not be Used to Impose a Stricter Requirement than that Required by the Standard.  Example: A standard provides for a permissible exposure limit (PEL) of 5ppm. Even if data establish that a 3ppm level is a recognized hazard, Section 5(a)(1) shall not be cited to require that the lower be achieved.” “Note: An exception to this rule  may apply if it can be proven that “an employer knows a particular safety or health standard is inadequate to protect his employees against the specific hazard it is intended to address.”   See, Init. Union UAW v. General Dynamics Land Systems Division, 815 F. 2d. 1570 (D.C. Cir.1987).”

The attached interpretive letter dated January 24, 2003 and accompanying memorandum entitled: “Enforcement Policy for Respiratory Hazards Not Covered by OSHA Permissible Exposure Limits” addresses the elements to prove a 5(a)(1) violation, and  the application of  recommended exposure levels (TLVs, OELs) by non-governmental and non-consensus bodies to OSHA’s enforcement activity.  
